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DETAILED ACTION 

1. This Office action is in response to the amendment and request for reconsideration filed 
on 07/01/2005. The amendment has been reviewed; claims 1-4, 15-28, 30 and 48-52 are pending 
for examination. Newly rejection are as stated below. 

2. The text of those sections of Title 35, U.S. Code 1 12 and 103 not included in this action 
can be found in a prior Office action. 

3. Claims 18 and 50 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

4. Regarding claims 18 and 50, the phrase "that is not controlled" is a negative limitation 
that rendered the claim indefinite because it was an attempt to claim the invention by excluding 
what the inventors did not invent rather than distinctly and particularly pointing out what they 
did invent. In re Schechter, 205 F.2d 185, 98 USPQ 144 (CCPA 1953). 

5. Claims 1-4, 15-18. 2K23. 28. 29 and 31-52 are rejected under 35 USC 103(a) as being 
unpatentable over Bell et al (US 2002/0049778) and Baughman et al (US 6,408399). 

6. Regarding claims 1,15, 44, 45, 48 49 and 51-52, Bell discloses a method for backing up 
data on a plurality of computers connected via a network, comprising: forming one or more 
partnerships among the plurality of computers such that each computer in a partnership commits 
under agreements to store backup data received from one or more of its backup partners; backing 
up data in accordance with each agreements; and periodically verifying that previously backed 
up data is being retained by the computers committed to act as backup partners in accordance 
with each agreement (backup service level among a plurahty of computers. Fig. 6, 9, 11; 
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Paragraphs 13-14, 18, 20-21, 74-87and 89-91). Bell does not teaches, a first computer in each 
partnership assumes the task of storing backup data received from one or more other computers 
in the partnership and one or more of the other computers in the partnership assume the task of 
storing backup data received from the first computer or in other words, Bell is silent on 
reciprocal backup. However, the reciprocal-backup's technique is not new, in the same field of 
endeavor, Baughman teaches the same technique has been utilized in backing up computer data 
prior to the invention was made, Baughman utiHzes the reciprocal backup among computer 
nodes in order balancing load distribution (Baughman - Fig.3, Col. 2, lines 32-49). Thus, it 
would have been obvious to one of ordinary skilled in the art at the time of the invention was 
made to incorporate the technique of reciprocal backup with service level agreement as taught in 
Bell to have a system that is capable of providing data from a plurality of storages, which 
appeared as a single storage, which would enhance data service capability, while maintaining 
redundancy and capable of restoring data services to its clients, expeditiously. 

7. Regarding claim 2, Bell-Baughman discloses, selecting potential backup partners from 
among the plurality computers based on predetermined criteria (Bell - selecting backup data 
based on SLA), 

8. Regarding claim 3, Bell-Baughman discloses, negotiating the agreements between the 
pluralities of computers based on predetermined requirements, including backup requirements 
(Bell - SLA specified the requirements, e.g. times, sizes, partitions, for backing up data. Fig. 6). 

9. Regarding claim 4, Bell-Baughman discloses, wherein the plurality of computers 
administer a distributed cooperative backing up of data in the absence of central control (Bell - 
System 600 in Fig. 6, shovm the computers of enterprises from backup partners with storage 
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node computer, and each enterprises manage its own SLA without relying upon central control, 
Fig. 6). 

10. Regarding claims 16-17 and 47, claims' language recite conventional features, which are 
inherent in conventional data backup concept, e.g., verifying whether the backup data has been 
changed or generating hashing value, i.e., checksum or CRC of backed up data for redundancy 
and integrity verifications purposes. Since Bell-Baughman discloses periodically backup, which 
is necessary to discern versions of the data that being backed up of updated, thus the features of 
verifying data version or hashing data is required thereby they are inherent. 

1 1 . Regarding claims 18 and 50, Bell-Baughman discloses, wherein the block is selected 
using a protocol to produce a number that corresponds to the selected block and that is not 
controlled by any one backup partner individually (Bell - SLA is not control by any one 
individually, the SLA must be agreed upon by both parties). 

12. Regarding claims 21 and 23, Bell-Baughman discloses, the invention substantially as 
claimed including selecting another computer to be the new backup partner includes determining 
if there are sufficient backup partners for backing up the data, and searching for the other 
computer based on predetermined criteria including one or both of geographic separation and 
system diversity (Bell- SLA teach negation for partner selection, while Baughman teaches 
reciprocal backup data across network, i.e., geographic separation and diversity). 

13. Regarding claim 28, Bell-Baughman inherently discloses each of the backup partners has 
a recent copy of a list of its backup partners' other backup partners (Bell - SLA). 

14. Regarding claim 46, Bell-Baughman discloses the invention substantially, as claimed, but 
it is silent to backup partners may leave the system and return to the system at any time. Since 
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the SLA is negotiable between partners, thus it would have been obvious to one of ordinary skill 
in the art at the time of the invention was made leaving or joining backup partner would have 
been obvious variation of application design choice, which depends upon situation or condition 
of each of the backup nodes, individually. 

15. Claims 20 and 22 are rejected under 35 USC 103 (a) as being unpatentable over Bell- 
Baughman, as applied to claim 1, and what was well known in the art. 

16. Regarding claims 20 and 22, Bell-Baughman discloses the invention substantially, as 
claimed, as described, including agreement negotiation among network nodes, which is 
appHcable for selecting or negotiating for backup partner, regardless of new or old partners. Bell- 
Baughman does not explicitly disclose in details that the system negotiating for a new partner if 
the existing partner is unable to accommodate backing up data. However, negotiation for new 
partner, i.e., new node, which is inherently in a new location, if the coexisting one fails to 
compliance with the agreement, would have been obvious to one ordinary skill in the art to do 
so, in order to maintain system's rehability and efficiency. 

17. Claims 19, 24-27 and 30 are objected to as being dependent upon a rejected base claim, 
but would be allowable if rewritten in independent form including all of the limitations of the 
base claim and any intervening claims. 

Response to Arguments 

18. In response to request for IDS consideration, applicant is requested to submit PTO 1449, 
with respect to Malluhi for signature. 

19. The amendment to claims 46-47 has overcome the 35 USE 1 12 rejection. 
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20. In response to the negative limitation argxunent, Examiner appreciated applicant 

argument and citation from MPEP. However, examiner is not convinced. 

" A claim limitation which is considered indefinite cannot be disregarded. If a claim is 
subject to more than one interpretation, at least one of which would render the claim 
unpatentable over the prior art, the examiner should reject the claim as indefinite under 35 
U.S.C. 1 12, second paragraph (see MPEP § 706.03(d)) and should reject the claim over the 
prior art based on the interpretation of the claim that renders the prior art applicable. Ex parte 
lonescu, 222 USPQ 537 (Bd, Pat. App, & Inter. 1984) (Claims on appeal were rejected on 
indefiniteness grounds only; the rejection was reversed and the case remanded to the examiner 
for consideration of pertinent prior art.). Compare In re Wilson, 424 F,2d 1382, 165 USPQ 494 
(CCPA 1970) (if no reasonably definite meaning can be ascribed to certain claim language, the 
claim is indefinite, not obvious) and In re Steele, 305 F,2d 859 J 34 USPQ 292 (CCPA 1962) (it 
is improper to rely on speculative assumptions regarding the meaning of a claim and then base a 
rejection under 35 U.S.C. 103 on these assumptions)" See MPEP 2143.03 (Emphasis added). 

In so far, claims' language could be interpreted in at least three different ways: first, the 

selecting backup block could be controlled by both backup partners; seconds, it is not being 

controlled at all; and third, it could be controlled by other entity. Thus the language is indefinite, 

because the boimdaries of patent protection sought are not definitely set forth by the negative 

language. 

21. Applicant's arguments, see remark page 15, filed 7/1/2005, with respect to the 
rejection(s)of claim(s) 1-4, 15-18, 21,23, 28, 29 and 31-52 Bell and Nemovicher have been fiiUy 
considered and are persuasive. Therefore, the rejection has been withdrawn. However, upon 
fiirther consideration, a new ground(s) of final rejection is made in view of Bell and Baughman 
et al. 

22. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. Examiner fiirther cited several prior arts that the teaching directly related to reciprocal 
backup and should be considered. Examiner suggests that applicant's response should depart 
from reciprocal backup concept to expedite prosecution. 
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23. THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). Applicant is reminded of 
the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 
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24. Any inquiry concerning this communication or earlier commimications from the 
examiner should be directed to Bunjob Jaroenchonwanit whose telephone number is (571) 272- 
3913. The examiner can normally be reached on 8:00-17:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, David Wiley can be reached on (571) 272-3923. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for pubhshed applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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